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CPI Nl ON AND ORDER

The appel |l ant, Jorge Vel azquez, has appeal ed fromthe decision
of the Commandant affirmng the revocation of his nmerchant
mariner's docunment (No. Z-817650-D2) and all other seaman's
docunents for m sconduct while serving, under the authority of his
docunents, as a night steward aboard the SS SANTA MARI ANA, a
nmerchant vessel of the United States.!?

The Commandant's action was taken on the appellant's appeal
(Appeal No. 1812) fromthe initial decision of Coast Guard Exam ner
Martin J. Norris, following a full evidentiary hearing.?
Thr oughout the proceedi ngs herein, appellant has been represented
by counsel.

The exam ner found that on August 30, 1968, the appell ant had
assaulted a fellow crewrenber, Jack Beilenson, with a knife, and
thereafter on Septenber 12, 1968, assaulted another crewrenber,
Sal vador Amador, inflicting injuries with his fist and a knife.
Both Beil enson and Amador testified that the attacks upon them by
the appellant took place wthin the confines of their respective
stateroons aboard the vessel, while no one else was present. It is
undi sputed that both individuals | odged pronpt conpl aints agai nst

The revocation action of the Commandant was pursuant to 46
U S. C 239(g) and is appealable to this Board under 49 U.S. C
1654(b)(2). The Board's rules of procedure governing such
appeals are set forth in 14 CFR Part 425.

2Copi es of the decisions of the exam ner and t he Comandant
are attached hereto.



t he appel | ant aboard ship, although there was an official | ogbook
entry only with respect to Anmador's accusati on.

The exam ner believed the conplaining witnesses. He rejected
appel lant's testinony concerning the Beilenson incident, and his
alibi that he and two other crewrenbers, Cruz and Montes, were
together in Monte's stateroomduring the tinme Amador was attacked.
Mor eover, the exam ner accepted the opinion evidence of the ship's
doctor, associating a noderate intake of alcohol, admtted by the
appellant as to the Amador incident, with a propensity toward
vi ol ence on his part. The exam ner found that this constituted a
satisfactory explanation for this "unprovoked" attack.

In the examner's view, the appellant was shown to be "an
i ndi vidual subject to uncontrollable inpulses and vicious
tendencies," who threatened the safety of others aboard ship.
Accordingly, despite his good prior disciplinary record in the
mer chant marine, the exam ner concluded that his m sconduct was
such as to warrant revocation.

The appellant here relies on his brief filed wth the
Commandant, wherein he contended that the decision of the exam ner
is contrary to the weight of the evidence; the offenses alleged
were unrelated and thus inproperly joined; and the sanction is
excessive in view of his good prior record. Counsel for the
Commandant has not filed a brief in reply.

Upon consi deration of appellant's brief and the entire record,
the Board concl udes that the burden of proving his m sconduct was
met and the examner's findings are supported by a preponderance of
t he substantial, reliable, and probative evidence. W adopt the
findings of the examner and the Commandant as our own, to the
extent not nodified herein. Mreover, we agree that revocation is
warranted under 46 U S. C 239(g) and applicable Coast Guard
regul ation issued thereunder.?

346 CFR Section 137.03-5 provides, in pertinent part, as
foll ows:
"8 137.03-5 O fenses for which revocation of |icenses or
docunents is sought.

(a) The Coast Guard will initiate adm nistrative action
seeki ng revocation of licenses, certificates or docunents held by
persons who have been involved in acts of such serious nature
that permtting such persons to sail under their |icenses,
certificates and docunents would be clearly a threat to the
safety of life or property.



Whet her the appellant threatened Beilenson with a knife, as
Bei l enson testified, was solely a question of credibility. There
was no other eyewitness testinony. The appellant admtted that
they had had "some argunent” in the stateroom they shared aboard
the vessel, and that during the argunment, he had bl aned Beil enson
for causing the death of his bird by use of the stateroom air
conditioning. Beilenson testified that appellant held the point of
a switchblade knife to his neck and demanded $10 in restitution,
whi ch anmount he gave him In appellant's version of the incident,
Bei |l enson volunteered to pay him the noney, but never did so.
While appellant denied wusing a knife, the <chief steward
corroborated Beilenson's pronpt conplaint to him accusing the
appel l ant of doing so, and further testified that the conplaint was
not | ogged due to the | ack of w tnesses.

Appel I ant makes two points in arguing that the weight of the
evi dence is against Beilenson's testinmony. The first is that the
chief steward failed to corroborate it by testifying that he
"couldn't really see" a mark Beil enson clainmed was nmade by the
knife on his neck. This is quickly disposed of, since the elenents
of battery and injury to Beil enson were neither alleged nor found
pr oved. We need not be concerned wth the sufficiency of the
corroborative evidence on this mnor aspect of his testinony.

The fact that the offense was not | ogged aboard ship is also
represented as a bar to the subsequent m sconduct action by the
Coast Quard. No authority is cited for this novel argunent; we are
aware of none; and, despite the inaction of shipboard authorities,
we hold the offense of assault with a knife actionable under 46 U
S. C 239(g). Neither upon the grounds asserted by the appellant,
nor upon our independent review of the record, are we persuaded of
any reason to disturb the credibility findings of the exam ner and
his determnation, based on all the evidence, that appellant
commtted the offense alleged in this instance.

(b) These offenses, which are deened to affect safety of
life at sea, the welfare of seanen or the protection of property
aboard ship, are:

(1) Assault with dangerous weapon (injury)."

46 CFR Section 137.20-165 gives a table of disciplinary
sanctions for various types of seanen's offenses "for the
i nformati on and gui dance of exam ners." Assault with a dangerous
weapon (injury) is listed as warranting the sanction of
revocation on the first offense.
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Concerning the attack upon Amador, the appellant again
challenges the credibility of the conplaining wtness. Amador
testified that after falling asleep in his bunk, he suddenly becane
aware that the appellant was in the room and the latter instantly
punched himin the face, threw himto the floor, and continued to
beat him He also exhibited a 4-inch | eg scar sustained by neans
of "sonething" appellant "pulled out...from his pocket"” (Tr. p.
34). The episode lasted 3 or 4 mnutes, according to Arador, after
whi ch the appellant ran fromthe room Amador went straightaway to
the bridge and reported appellant's actions to the naster. This
was tinmed in the ship's log at 3:20 p. m

It is first argued that Amador's identification is not to be
bel i eved because the appellant and two "disinterested" wtnesses
gave positive testinony that they were in another stateroom from
2:30 to 3:30 p.m, that day. The reliance on nere nunerical
superiority is msplaced, since it is the denmeanor of w tnesses and
the quality of their testinony that wll govern in nmaking
determ nations on credibility. The record reflects no objective
evi dence to support their stories. It is sinply their collective
word agai nst Amador's, and the quality of their testinony is not
such as to inpress us that the examner erred in making his
credibility findings. On the contrary, we find the reliability of
these witnesses may be called into question. For exanple, Mntes
was absolutely sure that the vessel was in the port of Santo
Dom ngo, in the Dom nican Republic, whereas, actually the port was
Cartagena, Colonmbia (Tr. p. 12). In another instance, Cruz stated
positively that at 3:35 p.m, Anmador appeared in the nessroom
| ooking as if he had been in a fight and blam ng everyone there
present for attacking him(Tr. p. 27-29). Wile this is argued as
showi ng the unreliability of Amador's identification, the adverse
inference really bears upon Cruz, since the thrust of all the
evidence would indicate that Amador was being treated for his
wounds by the ship's doctor at the tine.

We agree with the Commandant's disposition of two other
argunents nade by appellant, viz., that there was no evidence as to
how he entered Amador's room since Amador testified it was | ocked,
and that the opinion of the ship's doctor shoul d be disregarded due
to "uncorroborated facts" on which it was based and his |ack of
pr of essi onal experience. The appellant had possession of the
mast er key during his duty hours as a night steward. \While the
regular practice was for appellant to return the master key to the
chief steward at 7 a.m, the chief steward s testinony indicates
that the practice was rather | oose. Mor eover, the appellant
unquestionably had continuing access to the key, and it may be
inferred that there were many opportunities for duplicates to be
produced and retained by him W find sufficient evidence to
establish that appellant could have entered Amador's room
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The ship's doctor had treated Amador for his injuries.
Shortly thereafter he interviewed the appellant, who admtted
having a few beers earlier that day, and advised himthat he was
bei ng accused of the attack on Amador. Appel  ant  "seened
confident,"” and replied, "you have no proof." Based on the
vi ci ousness of the attack, on appellant's mld intoxication, and
the "suaveness, the confidence, the defensiveness, t he
over-courtesy with which he reacted to the investigation of the
matter” (Tr. pp. 115-118), the doctor gave the follow ng opini on of
t he behavi oral pattern exhibited by the appellant:

"Pat hol ogi cal intoxication is, in fact, characterized by
i npul si ve aggressive behavior in the wake of mninmal intake of
al cohol. Had the man been drunk | would have been far |ess
apprehensive than | was under the circunstances.... That is
the clinical picture of the entity, a man who normal |y wal ks
within the channels of social acceptable behavior but who
seens, on certain occasions, involved in disastrous outbursts
of aggressiveness when he has taken sone al cohol - - even of
a |l ow content al cohol beverage." (Tr. p. 128)

We find the doctor's qualification, as reflected fromthe record in
the decisions of the exam ner and Commandant, and the observed
factors upon which he based his opinion, clearly sufficient for
purposes of this case. (C., OKon v. Roland, 247 F. Supp. 743 (S.
D. N Y., 1965)).

Appel lant's remai ni ng argunents warrant only brief comments.
He argues in one instance that Amador clained the assault was
w tnessed by another seaman, one Mendez. He msstates the
evidence. The latter testified that he had fallen asleep in the
messhal | and, hearing a noise in the passageway, |ooked out and saw
not hi ng. Amador testified only that he saw Mendez in the
passageway after the attack. No conflict in their testinmony is
apparent fromthe record.

It is further argued that the bringing of separate offenses
agai nst two seanen under one charge of m sconduct, constitutes
error. No showing of prejudice is nmade and we perceive none.*
Mor eover, from an independent review of the record, we find that
the examner had no difficulty sifting the evidence and keeping
separate that which was relevant to each offense. The argunent is

“The Commandant found that, by separately alleging the
beating and the cutting of Amador, one of fense had been split
inproperly into two offenses. Wiile this was technical error, it
was not raised by appellant and we agree with the Comrandant t hat
it was harm ess in the context of this appeal.
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Wi thout nerit.

Finally, we are not persuaded to reduce the sanction. W have
wei ghed appellant's prior clear record with the Coast Quard agai nst
hi s m sconduct herein, which involved serious injuries to a fell ow
seaman by unprovoked, surprise attack. The probability appears
that he is prone to violence in a state of noderate intoxication.
In this balance, the favorable factor of his prior record cannot
prevail . W agree with the examner that the safety of other
seanen would continue to be inperiled by appellant's presence
wi thin the shipboard environnent.

ACCORDI NGY, IT I S ORDERED THAT:

1. The i nstant appeal be and it is hereby denied; and

2. The order of the Commandant affirmng the examner's
revocation of appellant's seaman's docunents under authority of 46
U S. C 239(g) be and it hereby is affirned.

REED, Chai r man, LAUREL, THAYER, and BURGESS, Menber s,
concurred in the above opinion and order. McADAMS, Menber, was
absent, not voting.

( SEAL)



